ldentifying and Proving
UNDUE INFLUENCE



Thinking About Your
Experience or Knowledge

- Share a word that comes
to mind when you think
about undue influence.

- What makes undue
influence investigations
different or challenging
from other types of
investigations?




Why This Course?

Undue influence cases are complex, typically
occurring behind closed doors

Undue influence is difficult to define or fully
understand

The concept is not named in NC crimes so law
enforcement may not treat a matter as a
criminal case

Prosecutors may also be unfamiliar with undue
influence and if and how it may support a
criminal charge

Clients may have cognitive conditions that limit
their understanding of what has occurred

Clients may not acknowledge what has occurred



FINANCIAL EXPLOITATION
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WHEN IT’S GONE IT’S GONE Seniors who lose assets due to financial

abuse or scams cannot replace those
funds through future earnings.




Is a process, not a single event

May occur in a variety of types
of cases:

. financial abuse, neglect,
domestic violence and
sexual abuse

Typically arises when an alleged
abuser justifies actions as
consent, i.e., the client agreed
or wanted this to be done

May require collaboration
across systems to address

Undue Influence
Overview



Why Older Adults are Good Targets

90% of victims of telemarketing scams are seniors

Substantial amount of liquid assets
Trusting/trustworthy
Isolated

Physical limitations

FEAR



What is Undue
Influence?

Purpose: Deceptively gaining decision

making control
* The use of one’s role and power

 Exploit the trust, dependency and fear
of another person

* Manipulation resulting from a
relationship between the victim and the
suspect

e But who are they trying to deceive?



Undue Influence

Substitution of one person’s will for the true desires of another . ..
Unlike common persuasion and sale techniques
Includes fraud, duress, threats, or other deceit
Similarities to cults, swindles, hostage taking and prisoners of war

Abuser’s tactics similar to DV and grooming behaviors present in
sexual assaults



Undue Influence
V.
Consent

To successfully prosecute you
must distinguish between actual
consent and apparent consent.




Consent

Person acts freely and voluntarily

Not under the effects of threats, force,
duress, or promises

Knowledge of the true nature of the
transaction



Legal capacity to make an intelligent
choice whether to do what is
proposed

COnse nt Not mere passivity

Free will and positive cooperation



What Is Consent?

- A person giving consent must:

- Have decision making ability to make
the decision; and

- Understand the true nature of the
transaction; and

- Freely and voluntarily agree



Apparent, not actual, free will

Victim is only an apparent willing

When There Is e
U nd ue Inﬂ uence Victim is living in a world invented by

and for the offender

Often issues of capacity to understand
transactions and effects



Susceptibility to
Undue Influence

Weakened state resulting from a variety of different causes . . .

e Grief

* Lonely or Isolated

* Unsophisticated or Uninformed
* Sick or Cognitively Impaired

e Substance Abuse Issues

e Fatigued

* Fear

* Dependency



Under the right circumstances anyone
can be susceptible to undue influence,
impaired mental capacity makes it
easier to accomplish.

“There’s a sucker born every minute!”
-P.T. Barnum



Perpetrators

Opportunists
Career Criminals

Fiduciaries who've gained the victim’s trust
and confidence

Caregivers

Family members, friends and others in an
ongoing and trusted relationship



* Types of fiduciaries and professionals:
« Attorney-in-fact, conservator, trustee
 Financial advisor, doctor, spiritual advisor

* What is different when the person doing the harm
is a professional or a fiduciary?

FIdUCIarles and » Relationship of trust
PrOfESSIOna|S as * Inherent power imbalance

* May be professional codes of conduct for that

Perpetrators professional

« May be ethical standards for that professional

* May be a professional body that oversees the
conduct of members

- They may have prior cases or may conduct
tan investigation of your case

- May have restitution funds



Undue Influence

Not a single event

* Must look for a pattern of conduct
e Establish Relationship
* Gain Trust
* Create dependency

Establish complete control over
the victim

Take control of the assets




Undue
Influence

Isolate From
Others and
Information

Keep

Unaware

Perform
Intermittent
Acts of
Kindness

Create Fear

Financial
Exploitation

Induce Shame
and Secrecy

Prey on
Vulnerabilities

Create

Dependencies

Create Lack of
Faith in Own
Abilities

Common
Tactics
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The Process: Targeting

Locate a target who is vulnerable and has assets
Gain the confidence of the potential victim
Induce dependency by exploitation of victim’s weaknesses

Gain dominance of the victim and his/her assets



Case Example (Summary)

Client = Sam, 65, symptoms
of his lifelong anxiety
disorder have been
debilitating in areas of
finances and work

Larry contacted LE as Sam’s
“legal advisor”, and
complained that Sam should
not have been interviewed

Meets Larry when seeking
legal help, who becomes
Sam’s support in various

areas and requests payment
(to be kept secret)

During a joint investigation,
Sam seemed confused and
nervous, knew little about his
finances and referred
questions to Larry

Sam contacts his niece who
contacts APS and LE

Evaluations from a
psychologist and psychiatrist
concluded that Sam has
borderline intellectual
functioning that is apparent
to others

Sam had a total loss of
$600,000



Small Group
Discussion

What tactics of undue influence did you
observe in the case study?



Those Harmed by
Undue Influence

True or False?

All victims of undue influence have
diminished decision-making ability.




Decision-Making Ability and Undue Influence

* Under the right circumstances anyone can be victimized by undue influence
- Those with full decision-making ability
- Those with diminished decision-making ability
- Those with some decision-making ability

 Easier to victimize those with cognitive impairments

- Less likely to recognize what is occurring, be able to report, or be believed if
attempt to report

- Lack of decision-making ability is just one area of vulnerability and not always
present in Ul situations.

* Explore all vulnerabilities



Explore What Makes a Person
Susceptible to Undue Influence

- What life situations and vulnerabilities may make a client
susceptible or vulnerable to undue influence?

- Lonely - Adverse life conditions (e.g. grief,

- Frightened trauma)

- Naive, uninformed - Inexperience handling financial matters
- Dependent - Lacking developmental ability to read or
- lll or cognitively impaired write and/or limited education

- Fatigued, exhausted
- Distracted



Class Discussion

Let’s think about the Case Study of
Sam and Larry.

What made Sam vulnerable or
susceptible to undue influence by
Larry?



- Evidence of vulnerability may include, but
is not limited to:

. Incapacity, iliness, disability, injury,
age, education, impaired cognitive
function, emotional distress,
isolation, or dependency, and

- Whether the influencer knew or should
have known of the alleged victim’s
vulnerability.

Vulnerability
and
Susceptibility



- May include, but is not limited to:

EVldence Of - Status as a fiduciary

- Family member

Apparent - Care provider
AUthOnty - Legal professional

- Spiritual adviser
- Expert, or
 Other qualification



- Evidence of actions or tactics used may include, but is not limited to, all the
following:

- Controlling necessaries of life, medication, the client’s interactions with
others, access to information, or sleep

. Use of affection, intimidation, or coercion.

- Initiation of changes in personal or property rights, use of haste or
secrecy in effecting those changes, effecting changes at inappropriate
times and places, and claims of expertise in effecting changes.

Actions or Tactics of the Perpetrator



Process Indicators

[solation, Dominance and Control:

* Withholding Mail
 Limiting Phone Contacts
* Limiting Visitors

 Will Not Let Victim Have Private Contact With
Anyone

* Selecting New Doctor, Pharmacist, Bank, Accountant,
or Lawyer for the Victim



Process Indicators: Transactions

Discussion of Transactions at Unusual/Inappropriate Times
Complete Transactions in Unusual Location

Insistence that Transaction be Completed Immediately
Extreme Emphasis on Consequences of Delay

Use of POA, Attorney or Business/Bank Forms



Undue Influence v. Mental Capacity

* Undue Influence Evaluation NOT the Same as Mental Capacity
* Mental Capacity Focuses on the Elder’s Ability

* Undue Influence Focuses on What the Suspect Did



 Has the victim suffered a financial

loss?
Ma kmg the Case: * Victim’s health (especially changes)
Loss * Physical

* Cognitive
 Mental Heath
e Substance Abuse



Making the Case: Relationship

Is the victim isolated?

Is the victim dependent on the suspect?

Does the victim trust the suspect and what has led to that trust?

Is the relationship between suspect and victim new or long term?
e Are there changes in the nature of the relationship?

* Have other relationships been severed?

* What are the victim’s needs?

* What are the benefits of the relationship for victim and suspect?



Making the Case: Transactions

Does the victim understand the transaction?

Was the transaction fully explained to them?

Was any incorrect information provided?
Significance of the timing of transactions (why now?)

Did the victim have time to think over transaction/consult
with others?



Making the Case:

Who has the victim typically consulted before this type of
transaction?

Were any neutral third party advisors sought?
* |f so, who selected and paid them?

What are the relative benefits of the transaction to the
victim and the suspect?

Has the suspect caused a change in the victim’s
legal/financial arrangements?

How does this event or course of conduct fit into previous
goals and steps to preserve assets?

Transactions



* Evidence of the equity of the result
may include, but is not limited to:

- The economic consequences to
the victim, any divergence from
the victim's prior intent or
course of conduct or dealing,
the relationship or the value
conveyed to the value of any o
services or consideration Eq U |ty Of the ReSU It
received, or the appropriateness
of the change in light of the
length and nature of the
relationship.

* Evidence of an inequitable result,
without more, is not sufficient to
establish undue influence.



* Not Understood by Many Court Officials, Law
Enforcement or Public

* No Screening Test to Establish Presence

* Very Few Reported Case Law

e Cross v. Beckwith, 293 N. C. 224 (1977)
Undue Influence « In re Estate of Forrest, 66 N.C. App. 222 (1984)

1n NC COurtS e Law Slanted Towards Individuals Right to Make

Their Own Decisions
e Even if Decisions are Not Smart

* Victims May Not Recognize What has Happened
* May be Embarrassed



* Not just good salesmanship

* Victim is only an apparent willing
participant

* Agreement secured through deceit
Jury Issues or control

» Suspect redefined reality to serve
own interests

* Look to innocent third party victims



Case Presentation

* Show victim’s ability to understand/give
consent was only apparent

e Show defendant’s tactics created a false
world and robbed the victim of the ability
to say no

* Show defendant’s process to gain trust
and confidence



Case Presentation

* Be prepared to try the case without the
victim

* Witnesses to testify to the victim’s situation
over time

* Social, physical, cognitive

* Likely Defenses
* Consent
 Gift



Successful Prosecution

* May need mental capacity evaluation

* May need expert on undue influence
* Define undue influence
e Relevant factors to consider

* Whether evidence supports the
defendant’s use of undue influence
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